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SKSRWIN S. MINKSS, 


-against- 

XEROX CORPORATION, 


Plaintiff, 


^fo/27. 

73 Civ. 1791 
MEMORANDOK 


Defendant. 

jj 

ATPEAFANCES: , 

SHERWIN S. MINKES,*ESQ. 

P. 0. Box 433 
Kendall, Florida 33156 
Attorney Pro Se 


SIMPSON TKACHER & BARTLETT, ESQS. 
O.vi: Battery Park Plaza 
Now york. New York 10004 
Attorneys for Defendant 

Of Counsels ROLON W. REED, ESQ. 
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IiASKER, O.a. ~ 

This action seeks damages for injuries and mental 
distress allegedly suffered by plaintiff on three occa- 
sions in 1969 and 1970, when employees of defendant are 
claimed to have "knifed" and "attacked" him. Defendant 
has moved to dismiss the complaint as time-barred by the 
Statute of Limitations. 

Plaintiff, who appears p ro se , does not set forth 
in his pleadings the basis for our jurisdiction, but 
since h6 and defendant are residents of different states, 
we will .assume he alleges diversity jurisdiction. * 

Since all the acts complained of are alleged to 
have occurred in this state. New York law establishes 
the applicable limitations period. G uara n ty T rust Co. 

326 U.S. 99 (1945), Gleason v. United States, 

458 F.2d 171 (3rd Cir. 1972). 

It is unclear what theory of liability plaintiff 
alleges but a generous reading of the complaint suggests 
that the action sounds either in assault and battery, 
or personal injury resulting from defendant’s alleged 
negligence. The New York Statute of Limitations for 
an assault and battery is one year, C.P.L.R. §215(3), 
snc. for an action to receover on a personal injury, 
three years, C.P.L.R. §214(5). 
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Since the most recent r ;'t compiainecl ot uiieHM.ny 
took place on January 16, 1970, and the complaint was 
filed over three years later, on April 23, 1973, the 
action is time-barred under either theory. We note that 
plaintiff filed with the court, on October 9, 1973, a 
document for the declared purpose of "expansion and 
clarification of charges, which complains of additional 
acts by defendant allegedly occurring in 1973. Since this 
paper was filed six months after defendant's answer, 
and since plaintiff has not moved this court to amend and 
supplement his complaint pursuant to Rule 15, Federal 
Rules of Civil Procedure, we decline to consider it. , 
to be an amendment to the complaint . 

For the foregoing reasons, the motion to dismiss 
is granted. 

It is so ordered. 


Dated: New York, New York 

December 12th, 1973. 
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Letter to Judge Labker from S.S. M.nkes dated Hay 24,73 10 
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